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Part I – Empowerment of Children as Full Rights 
Bearers 
 
Under the United Nations Convention on the Rights of the Child (UN Convention), all children 
under the age of 18 are full rights bearers, entitling them to have those rights advanced and 
protected in court proceedings. This includes children involved in cases where there are 
allegations of family violence and/or resisting-refusing contact. As the Supreme Court of Canada 
said in Michel v. Graydon,2 “Courts are not to be discouraged from defending the rights of 
children when they have the opportunity to do so”. The concurring judgment emphasized the 
dramatic shift of the status of children, from being treated as property of their parents, to being 
full rights bearers:3 

The status of children has changed dramatically from the times when children were 
viewed as property … Today children are viewed as individuals, who as full rights 
bearers and members of a group made vulnerable by dependency, age, and need, merit 
society’s full protection. 

Justice Sheilah Martin, with Chief Justice Wagner, Justice Abella, and Justice 
Karakatsanis, Supreme Court of Canada, 2020 concurring judgment in 

Michel v. Graydon 

This major shift to treating children as full rights bearers had a transitional stage: paternalism. 
For some time, the prevailing wisdom was that children should be kept out of – protected from – 
court processes. The approach was needs-based; children were viewed “paternalistically, 
[seeing] them as non-competent people on their way to adulthood, about whom protective 
decisions must be made” – “human becomings”,4 rather than human beings with agency. This 
view, one that was often very well-intentioned, no longer reflects the recognized legal status of 
children. British Columbia’s (BC) Chief Justice Bauman referred to this final shift to viewing 
children as full rights bearers, highlighting the need to view the enforcement of children’s rights 
within a framework of empowerment, not paternalism.5 

Children’s rights are found in Canadian domestic laws, including the Charter, and in Canada’s 
international obligations, particularly the UN Convention and the UN Committee on the Rights of 
the Child, created by the Convention (UN Committee) and its General Comments. All 
professionals, including judges and lawyers, have obligations to defend those rights. The role of 
independent legal representation for children in court proceedings is critical in implementing 
and advancing children’s rights. As the UN Committee states, the child will need appropriate 
legal representation when his, her, [or their,] best interests are to be formally assessed and 
determined by courts. This is particularly true in family violence, or resisting-refusing contact, 
cases.  

Resist-refuse contact is the newer and preferable term for cases which have been referred to as 
parental alienation cases. The Brief uses that term, but if it is necessary to use parental 
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alienation, it will appear in quotation marks. Among the child rights at stake in family violence 
and/or resist-refuse contact cases are: 

(1) The right to be protected from violence of all kinds while in the care of parents, legal 
guardians or any other person who has care of the child; 

(2) The right to participate in all decisions affecting them if they wish to do that, and to have 
their views taken seriously, which is said by the UN Committee to be inextricably linked to 
a child’s best interests and of particular relevance in situations of violence; 

(3) The right of the child who is separated from one, or both, parents to maintain personal 
relations and direct contact with both parents but only when it is safe and in their best 
interests to do so; 

(4) The right to privacy; and 

(5) The right to the enjoyment of the highest attainable standard of health, to participate in 
all health-related matters (including therapeutic interventions) and to have their views 
taken seriously.  

Children can face significant rights violations in these cases often due to lingering paternalistic 
thinking. They should have an independent child advocate to prevent such violations. The 
potential violations include, though are not limited to: 

(a) Inappropriately silencing children by excluding their views about family violence and 
reasons for refusing-resisting contact; 

(b) Denying children the right to independent legal representation to advance and protect  
their rights because of the nature of the allegations; 

(c) Biased assessments of family violence, generally; 

(d) Biased parenting assessments which do not appropriately consider family violence, and 
which minimize children’s voices; 

(e) Discriminatory, and not scientifically founded, forced reunification therapies, without the 
child’s consent; and  

(f) Discriminatory use of police enforcement clauses which, in effect, cause children to be 
“arrested” by the police.  

The need for, and the role of, independent legal representation for children in Canada are topics 
not without some controversy. However, in the absence of such representation in court 
proceedings, only lip-service is paid to the legal principle of treating children as full rights 
bearers. The Learning Brief describes why independent legal representation is necessary and 
why its use must go beyond what the UN Committee calls tokenism. The UN Committee 
describes tokenistic approaches as those which limit children’s expression of views or which 
allow children to be heard but fail to give their views due weight.6  

To address the challenges raised, the Brief begins by providing an overview of key independent 
legal representation for children principles, briefly covering these topics: 
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i. Children in Canada are full rights bearers; 

ii. Legal representation for children is one of the eight safeguards and guarantees required 
to advance and protect children’s rights in court proceedings;  

iii. Only the Child Advocate Model of Independent Legal Representation treats children as 
full rights bearers;  

iv. The Child Advocate has a role throughout the entire court process;  

v. A Child Advocate’s role includes making sure that Family Law Legislation is interpreted 
and applied, using child rights principles; 

vi. Children’s rights under the UN Convention apply to all children and all cases; and 

vii. An Independent Child Advocate is particularly important to protect child rights in cases of 
family violence and/or children resisting-refusing contact. 

The Brief then addresses specific topics in more detail, with references, under these headings:  

A. Legal Foundations for Independent Legal Representation for Children in Canada 

B. Strong International Support for Independent Legal Representation for Children 

C. Practical Essentials: Role and Responsibilities of Counsel for Children 

D. Practical Essentials: The Need for Independent Legal Representation Applies to All 
Children and All Cases 

E. Practical Essentials: The Importance of Independent Legal Representation for Children in 
Family Violence and Resist-Refuse Contact Cases 

F. Other Appellate Court Support for Legal Representation for Children from a Child Rights 
Perspective  

G. Concluding Comments 

H. Resources 

This Learning Brief expands upon the discussion on the importance of independent legal 
representation for children raised in two earlier Learning Briefs. They each discuss, in more 
detail, the broader legal child rights framework which supports treating children as full rights 
bearers, entitling them to legal representation:  

(1) The Honourable Donna Martinson & Margaret Jackson, “The 2021 Divorce Act: Using 
Statutory Interpretation Principles to Support Substantive Equality for Women and 
Children in Family Violence Cases”, Family Violence & Family Law Brief 5 (June 2021), 
Vancouver, BC: The FREDA Centre for Research on Violence Against Women & Children.  

(2) The Honourable Donna Martinson & the Honourable Rose Raven, “Implementing 
Children’s Participation Rights in All Family Court Cases”, Family Violence & Family Law 
Brief 9 (December 2021), FREDA Centre, Vancouver, BC:    

 https://fredacentre.com/wp-content/uploads/BRIEF-9_EN.pdf 

https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://fredacentre.com/wp-content/uploads/BRIEF-9_EN.pdf
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This Learning Brief provides general information about legal representation based on child rights 
principles. Child advocates will need to be familiar with specific legislation, rules, case law and 
practices in their jurisdiction. 

Note: In the latter Learning Brief, the Practical Guide/Checklist: Implementing Children’s 
Participation Rights in All Family Court Proceedings is a helpful tool for independent lawyers for 
children, and is reproduced here:  https://fredacentre.com/part-two-practical-guide-checklist-
implementing-childrens-participation-rights-in-all-family-court-proceedings/ . 

 

 

https://fredacentre.com/part-two-practical-guide-checklist-implementing-childrens-participation-rights-in-all-family-court-proceedings/
https://fredacentre.com/part-two-practical-guide-checklist-implementing-childrens-participation-rights-in-all-family-court-proceedings/
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PART II – Overview: Key Independent Legal 
Representation for Children Principles 

i. Children in Canada are Full Rights Bearers 
▪ Children in Canada, like all people, are full rights bearers with rights found in domestic 

law, including the Charter, and international law, such as the UN Convention; rights are 
meaningless without the ability to implement them.  

▪ The ability to access a lawyer to advance and protect rights without interference is 
considered a fundamental aspect of Canada’s legal system. This ability is inextricably 
linked to the ability to advance and protect rights.  

▪ Children, as full rights bearers, are entitled to the benefit of this fundamental aspect of 
Canada’s legal system.  

▪ While children can obtain general information about their rights from any 
knowledgeable person, not just a lawyer, only lawyers can provide the kind of child-
specific advice an individual child requires to ensure that their rights are effectively 
implemented. 

▪ When cases which impact children are before the courts, individual legal advice is 
necessary, but not sufficient. Actual independent legal representation throughout all the 
court processes, including resolution discussions, case management, hearings, trials, 
and appeals, is needed to advance and protect children’s rights. 

ii. Legal Representation for Children is One of the Eight 
Safeguards & Guarantees Required to Advance & Protect 
Children’s Rights in Court Proceedings 
▪ The need for appropriate legal representation when children’s best interests are to be 

formally assessed and determined by courts is one of the eight safeguards and 
guarantees required by the UN Committee to effectively implement and advance rights, 
including implementing the other seven safeguards and guarantees. In particular, the 
child should be provided with a legal representative, in addition to a guardian or 
representative of the child’s views, where there is a potential conflict between the 
parties in the decision. 

▪ Ensuring the right of the child to express their own views is only one of the remaining 
seven safeguards. Independent legal representation facilitates the other six: 

o Establishing relevant facts; 

o Making timely decisions; 

o Using qualified experts; 

o Ensuring appropriate “legal reasoning”; 

o Making sure there are mechanisms to revise or review decisions; and 

o Using child rights impact assessments. 

 

 
2222222222222222 
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iii. Only the Child Advocate Model of Independent Legal 
Representation Treats Children as Full Rights Bearers 
▪ The child advocate model of independent legal representation for children, rather than 

the friend of the court (amicus) or the best interests (guardian ad litem) models, is most 
consistent with the child rights approach found in the UN Convention. 

▪ A child advocate represents the child’s interest from the child’s point of view, providing 
confidential case specific advice and representation, if necessary. 

▪ The other two models do not do so: 

o A friend of the court (amicus) usually involves a lawyer who meets with the child 
and ensures that the court is provided with the child’s views. That lawyer: 

• Does not advocate for the child’s views, and 

• There is no confidentiality. 

o A best interest, or litigation, guardian stands in the place of the child, making 
recommendations based on what the lawyer considers is in the best interests of 
the child. 

iv. The Child Advocate has a Role Throughout the Entire 
Court Process 
▪ A child advocate has a role throughout the entire court process: 

o Facilitating settlements which incorporate the child’s rights, including the right 
to participate. 

o At a contested hearing/trial participating on the child’s behalf: 

• In the presentation and testing of evidence, including evidence 
supporting the child’s position; 

• In guarding against unreasonable delay; and 

• By advancing and protecting children’s rights during final submissions. 

o Facilitating attendance at a judicial interview and attending with the child. 

o After the court makes the ultimate decision: 

• Explaining the decision to the child; 

• Reviewing the ultimate decision for correctness; 

• Recommending an appeal of the decision if appropriate; and 

• Representing the child during the appeal process. 

o Ensuring that child rights are protected during enforcement proceedings, 
including: 

• Requests for police enforcement orders, and 

• Non-consensual therapeutic interventions. 
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v. A Child Advocate’s Role Includes Making Sure that 
Family Law Legislation is Interpreted & Applied, Using 
Child Rights Principles 
▪ It is essential to apply a child rights approach to the interpretation of the Divorce Act 

and provincial family law legislation. 

▪ The statutory interpretation principles apply; they include the presumption that the 
legislation considers Canada’s international obligations, including the UN Convention 
as well as the social and historical context. 

vi. Children’s Rights Under the UN Convention apply to All 
Children & All Cases 
▪ The UN Convention applies to all children and all cases. All children have the rights set 

out in it, including their fundamental right to participate, in all types of cases. 

▪ Independent legal representation is especially important in ongoing, contentious court 
proceedings. These are the cases in which: 

(1) Both court processes and court outcomes can have a particularly profound 
impact on children’s daily lives and their short- and long-term well-being; and 

(2) It is even more likely that children’s rights will be overlooked or undermined. 

▪ Among the rights at stake are:  

o The right to participate in decisions that affect them, which is particularly 
important in violence cases; 

o The right to be free of violence of all kinds, including psychological, emotional 
and physical violence, which could lead to serious injury or even death;  

o The right to life and healthy development;  

o The right to health;  

o The right to have a relationship with both “parents” but only when it is safe to 
do so; 

o The right to education; and 

o The right to privacy. 

vii. An Independent Child Advocate is Particularly 
Important to Protect Child Rights in Cases of Family 
Violence &/or Children Resisting-Refusing Contact 
▪ Cases which involve allegations of family violence and/or “alienation” are ones in which 

the stakes for children could not be higher, making independent legal representation 
especially important. 
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▪ Potential child rights violations include: 

o Inappropriately silencing children by excluding their views about family violence 
and/or “alienation”; 

o Denying children the right to independent legal representation to advance and 
protect their rights; 

o Misuse of parenting assessments in family violence and “alienation” cases; 

o Non-examination of the scientific basis for reunifications therapies; 

o Not obtaining the child’s informed consent to reunification therapy; and 

o Use and misuse of police enforcement clauses in orders. 

▪ Although there are such important rights at stake in these cases, some people argue 
that legal representation inappropriately forces the child in the middle of the conflict. 
However, it is most often the fact of the conflict, not that child’s participation, that can 
be harmful. 
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Part III – Details 

A. Legal Foundations for Independent Legal Representation for 
Children in Canada 

For rights to have meaning, effective remedies must be available to redress violations… 

So[,] States need to give particular attention to ensuring that there are effective child 

sensitive procedures available to children and their representatives. These should 

include the provision of child-friendly information, advice, advocacy, including support 

for self-advocacy, and access to independent complaints procedures, and to the courts 

with necessary legal and other assistance… 

UN Committee on the Rights of the Child, created by the UN Convention.7 

1) Children, Like Adults, have a Right to Access a Lawyer to Advance & 
Protect Their Rights 

Rights, without effective remedies to advance and protect them, can be meaningless. As BC’s 
Chief Justice Bauman has said, “for any right to be more than just a promise, an individual must 
have a means with which to enforce the right”.8 

▪ The ability to access a lawyer without interference is considered a fundamental aspect of 
Canada’s legal system.9 This ability is inextricably linked to the ability to advance and 
protect rights.  

▪ Children, as full rights bearers, are entitled to the benefit of this fundamental aspect of 
Canada’s legal system. (See, for example, Justice for Children and Youth v. G. (J.),10 which 
states that access to legal advice is a fundamental right in Canada and there is nothing to 
limit that right to adults.) 

The Ontario Court of Appeal (leave to appeal to the Supreme Court of Canada denied) in Ontario 
(Children’s Lawyer) v. Ontario (Information and Privacy Commissioner) provided a strong 
endorsement for legal representation for children in family law cases, including cases where 
there are allegations of “alienation”, emphasizing how legal representation is fundamental to the 
proper functioning of the legal system. See, for example:11 

▪ The unique role of the Children’s Lawyer is fundamental to the proper functioning of 
the legal system… 

▪ In summary, the role of the Children’s Lawyer is fundamental to the proper 
functioning of our system of justice… 

That court also emphasized how important it is for children to be able to confidentially speak to 
a lawyer:12 

The Children’s Lawyer not only represents the child’s interests; she provides a safe, 
effective way for the child’s voice to be heard. For her to do this, she must provide a 
promise of confidentiality. Children must be able to disclose feelings and facts to the 
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children’s Lawyer that cannot or will not be communicated to parents. Children’s 
interests can be averse to that of their parents. Feelings of guilt and betrayal that may 
influence a child require a safe person to speak to. 

A lawyer was appointed for the children and appeared as their counsel throughout the entire 
court proceedings, including the initial hearings.  

In S.K. v. D.G.,13 the Alberta Court of Queen’s Bench described children as full rights bearers and 
access to justice for children as a fundamental right. The court’s comments reinforce the need to 
have a child lawyer to advance and protect child rights, including the right to have their views 
taken seriously:  

▪ Access to justice for children is a fundamental right and a prerequisite to the protection 
of their human rights pursuant to the UN Convention…14 

▪ Children are now recognized as “full rights bearers” who merit society’s full protection.15 
This foundational principle goes beyond simply allowing children to express their views in 
court proceedings; it includes the right to have those views taken seriously… (Citing 
General Comment 14, at paras. 40 & 43, and providing cases where the UN Commentary 
have been used by courts to interpret Canada’s obligations.)16 

2) The Ability to Access a Lawyer is Particularly Important to Children 

▪ Providing this ability to access a lawyer is even more important to children, as they do not 
have the same advantages as adults to access a lawyer to advance and protect their 
rights. 

o As Chief Justice Bauman said, “[f]or children, accessing enforcement measures is 
particularly problematic because of the dependence, lack of maturity and actual 
or perceived voicelessness”.17 

o The rights-based approach is of particular importance in the discussion of 
children’s rights because of children’s often intense vulnerability, the frequent 
competition between children’s rights and those of adults, and the resulting ease 
with which a more paternalistic and needs based approach can be adopted.18 

For more information about the importance of accessing a lawyer to implement rights, see: 

Caterina E. Tempesta, “Legal Representation as a Necessary Element of Children’s Access to 
and Participation in Family Justice”. In M. Paré et al., eds. Children’s Access to Justice: A 
Critical Assessment (Cambridge, UK: Intersentia, 2022).  

The Honourable Donna Martinson & the Honourable Rose Raven, “Implementing Children’s 
Participation Rights in All Family Court Cases”, Family Violence & Family Law Brief 9 
(December 2021), Vancouver, BC: The FREDA Centre for Research on Violence Against Women 
& Children, at 21-23. 

http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsqIkirKQZLK2M58RF%2f5F0vEAXPu5AtSWvliDPBvwUDNUfn%2fyTqF7YxZy%2bkauw11KClJiE%2buI1sW0TSbyFK1MxqSP2oMlMyVrOBPKcB3Yl%2fMB
https://www.fredacentre.com/implementing-childrens-rights-in-family-court-cases/
https://www.fredacentre.com/implementing-childrens-rights-in-family-court-cases/
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“Participation and Independent Legal Representation for Children” in Alternative Report to 
the UN Committee on the Rights of the Child (Canadian Bar Association Child and Youth Law 
Section, February 2020), at 30-33. 

Margaret Jackson, the Honourable Donna Martinson, Melissa Gregg, Chelsea Pang, & Sarah 
Yercich, Implementing Children’s Participation Rights in Family Law and Child Welfare Court 
Proceedings [Literature Review] (November 2020), at 6-8. 

The Honourable Donna Martinson & Caterina E. Tempesta, “Young People as Humans in 
Family Court Processes: A Child Rights Approach to Legal Representation” (2018) Canadian 
Journal of family Law 31(1), at 154-155. 

B. Strong International Support for Independent Legal 
Representation for Children 

1) The UN Convention on the Rights of the Child: Specific Legal 
Safeguards 

▪ An essential goal of the UN Convention is to ensure that children’s rights are not only 
clearly described, but also effectively implemented. A major role of the UN Committee, 
created by the Convention in Article 43, is to do exactly that.  

▪ The Committee describes eight specific procedural safeguards necessary to determine 
children’s best interests, including their participation rights, in judicial proceedings.19 
They reinforce children’s right to due process under other international instruments and 
standards.  

▪ The safeguards include, but are not limited to, obtaining children’s views.  

▪ The legal representation safeguard calls for legal representation when best interests are 
formally assessed by courts:20 

The child will need appropriate legal representation when his or her best 
interests are to be formally assessed and determined by courts and 
equivalent bodies. In particular, in cases where a child is referred to an 
administrative or judicial procedure involving the determination of his or 
her best interests, he or she should be provided with a legal representative, 
in addition to a guardian or representative of his or her views, when there 
is a potential conflict between the parties in the decision.  

▪ Legal representation is particularly important as it is required to make sure that the other 
seven safeguards are followed: 

1. Prioritizing processes, avoiding unnecessary delay (time perception);21 

2. Obtaining children’s views;22  

3. Establishing relevant facts;23  

4. Using qualified professionals;24 

https://www.cba.org/CMSPages/GetFile.aspx?guid=fdb96dc7-35e0-4b6d-8918-40ba6607582a
https://www.cba.org/CMSPages/GetFile.aspx?guid=fdb96dc7-35e0-4b6d-8918-40ba6607582a
https://rcybc.ca/reports-and-publications/child-participation-in-family-law-and-child-welfare-court-proceedings/?utm_source=rss&utm_medium=rss&utm_campaign=child-participation-in-family-law-and-child-welfare-court-proceedings
https://rcybc.ca/reports-and-publications/child-participation-in-family-law-and-child-welfare-court-proceedings/?utm_source=rss&utm_medium=rss&utm_campaign=child-participation-in-family-law-and-child-welfare-court-proceedings
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
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5. Using appropriate judicial “legal reasoning” in decisions, which:25 

• Apply child rights principles, including giving due weight to children’s 
views; 

• Explain conclusions different from children’s views; and 

• Are provided without delay. 

6. Providing mechanisms to revise or review decisions;26 and 

7. Requiring governments to assess the impact of all laws and policies, 
including budget decisions, on children’s well-being.27 

Note: This safeguard, though not applying to specific cases, is important in 
the general advocacy work lawyers do to support the rights of children. 

▪ The need for independent legal representation applies throughout court 
processes; the reference to courts of law in Article 3 – the best interests of the 
child as a primary consideration in all matters affecting the child – encompasses 
all relevant judicial processes including conciliation, mediation, and arbitration 
processes.28 

For more information about Child Rights Safeguards, see:  

Caterina E. Tempesta, “Legal Representation as a Necessary Element of Children’s Access to 
and Participation in Family Justice”. In M. Paré et al., eds. Children’s Access to Justice: A 
Critical Assessment (Cambridge, UK: Intersentia, 2022), at 198-200. 

The Honourable Donna Martinson & the Honourable Rose Raven, “Implementing Children’s 
Participation Rights in All Family Court Cases”, Family Violence & Family Law Brief 9 
(December 2021), Vancouver, BC: The FREDA Centre for Research on Violence Against Women 
& Children, at 11-24. 

See, in particular, the Practical Guide/Checklist, at 29-34. 
Note: The Practical Guide/Checklist focuses on family law but is easily adaptable to other 
areas of law. 

Alternative Report to the UN Committee on the Rights of the Child (Canadian Bar Association 
Child and Youth Law Section, February 2020), at 13-15. 

“Fully Participating in Court Processes: Core Components”, in the Honourable Donna 
Martinson & Caterina E. Tempesta, “Young People as Humans in Family Court Processes: A 
Child Rights Approach to Legal Representation” (2018) Canadian Journal of Family Law 31(1), 
at 179-185. 

For information about the importance of safeguards to Multiple Court Proceedings, see: 

The Honourable Donna Martinson & Margaret Jackson, “The 2021 Divorce Act: Using 
Statutory Interpretation Principles to Support Substantive Equality for Women and Children in 
Family Violence Cases”, Family Violence & Family Law Brief 5 (June 2021), Vancouver, BC: The 
FREDA Centre for Research on Violence Against Women & Children, at 15-16. 

https://www.fredacentre.com/implementing-childrens-rights-in-family-court-cases/
https://www.fredacentre.com/implementing-childrens-rights-in-family-court-cases/
https://www.cba.org/CMSPages/GetFile.aspx?guid=fdb96dc7-35e0-4b6d-8918-40ba6607582a
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
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2) Other International Human Rights Support for Legal 
Representation for Children, including Legal Aid 

▪ The UN Human Rights Council supports legal aid for children under the same, or more 
lenient, conditions as adults (including the right to challenge decisions with a higher 
judicial authority).29   

▪ The UN High Commissioner for Human Rights, in reporting to the Human Rights Council, 

o Supports free, or subsidized, legal (and other) assistance for children, saying they 
need it to effectively engage with the legal system.30  

▪ The High Commissioner emphasizes that “[w]hile the right to free legal assistance is not 
explicitly provided for in international law outside the criminal law context, access to legal 
and other assistance in these matters is essential for ensuring that children are able to 
take action to protect their rights”.31 

These principles were applied in S.K. v. D.G., by the Alberta Court of Queen’s Bench: 

▪ To provide meaningful access to justice, children must be legally empowered with the 
right to independent representation, information, education, and competent advice.32  

▪ Access to legal assistance, though not explicitly provided for in international law outside 
the criminal law context, is essential for ensuring that children are able to take action and 
to protect their rights.33 

For more information about international human rights support, see: 

“The Right to Legal Representation: International and Regional Human Right”, in Caterina E. 
Tempesta, “Legal Representation as a Necessary Element of Children’s Access to and 
Participation in Family Justice”. In M. Paré et al., eds. Children’s Access to Justice: A Critical 
Assessment (Cambridge, UK: Intersentia, 2022), at 200-202. 

3) Fair Trial & Due Process Rights Apply to Children 

▪ International human rights instruments, including the International Covenant on Civil and 
Political Rights, which Canada has ratified, recognize the right to a fair trial and due 
process. They apply to children. Legal representation in both criminal and civil law 
matters is an integral part of those due process rights. 

For details, see: 

Caterina E. Tempesta, Legal Representation as a Critical Aspect of the Child’s Right to be 
Heard, Master of Laws Thesis: Advanced Studies in International Children’s Rights Leiden 
University of Faculty of Law Netherlands (2018-2019), at 8-17. 

https://www.universiteitleiden.nl/binaries/content/assets/rechtsgeleerdheid/instituut-voor-privaatrecht/jeugdrecht/legal-representation-as-a-critical-aspect-of-the-childs-right-to-be-heard.pdf
https://www.universiteitleiden.nl/binaries/content/assets/rechtsgeleerdheid/instituut-voor-privaatrecht/jeugdrecht/legal-representation-as-a-critical-aspect-of-the-childs-right-to-be-heard.pdf
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C. Practical Essentials: Role & Responsibilities of Counsel for 
Children 

1) A Child Rights Approach Requires Using the Child Advocate Model 
rather than a Friend of the Court (Amicus) or a Best Interests 
Advocate (Guardian Ad Litem) 

▪ A somewhat controversial aspect of child legal representation, especially in child 
protection and custody/access/parenting matters, is counsel’s role or representational 
stance. Much has been written on this subject, with the possible roles designated using 
various terms and described in numerous articles.  

▪ From a child rights perspective – one that treats children as full rights bearers – only a 
lawyer who acts as a child’s advocate is fully respecting a young person’s rights. 

▪ An amicus curiae usually involves a lawyer who meets with the child and ensures that the 
court is provided with the child’s views. The amicus does not advocate for the child’s 
interests from the child’s perspective and there is no confidentiality attached to the 
child’s communications with the lawyer.  

▪ A best interests or litigation guardian, stands in the place of the child, making 
recommendations based on what the lawyer considers is in the best interests of the child. 
As such, the role undermines children’s participation rights by replacing the child’s voice 
with that of the guardian.  

▪ Child advocacy involves explaining in a confidential child friendly way the law and options 
available to the child client, providing advice to the child, taking a position consistent with 
the child’s expressed views, or ‘instructions’, and advocating accordingly. 

▪ Representing a child’s ‘interests’ should not be confused with ‘best interests’ advocacy. A 
child’s interests are the individual child’s subjective ‘interests’, not interests as 
determined by some other individual’s, or counsel’s own, opinion or perspective of what 
is in a child’s interests. 

o The New Brunswick Court of Appeal referred to the Canadian Bar Association 
Child Rights Toolkit analysis (2015) in concluding that the role of counsel is to 
represent a child’s interests, not to be confused with best interest advocacy.34  

▪ Child counsel’s obligations go beyond simply conveying a child’s views to decision-
makers. A child’s lawyer must behave, as much as possible, as counsel for any adult, in 
accordance with federal and provincial/territorial professional Codes of Conduct.  

▪ Competent legal representation of a child requires knowledge of these responsibilities, 
and more, given the particular vulnerabilities and capacity issues relating to children. 
Counsel must be particularly vigilant to follow procedural and evidentiary rules as closely 
as is possible to ensure proper representation of a child-client’s interests and fairness to 
the parties. 
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▪ Information must be conveyed in a way that considers the child’s particular 
circumstances, including their age, level of maturity, cognitive ability and social context. 

For more information on the importance of a child advocate approach, using a child rights 
analysis, see: 

“Not All Methods of Hearing from the Child are Created Equally”, in Caterina E. Tempesta, 
“Legal Representation as a Necessary Element of Children’s Access to and Participation in 
Family Justice”. In M. Paré et al., eds. Children’s Access to Justice: A Critical Assessment 
(Cambridge, UK: Intersentia, 2022), at 206-209.  

Margaret Jackson, the Honourable Donna Martinson, Melissa Gregg, Chelsea Pang, & Sarah 
Yercich, Implementing Children’s Participation Rights in Family Law and Child Welfare Court 
Proceedings [Literature Review] (November 2020), at 6-8.  

“Nature of Children’s Legal Representation: Providing an Informed Child Perspective”, in the 
Honourable Donna Martinson & Caterina E. Tempesta, “Young People as Humans in Family 
Court Processes: A Child Rights Approach to Legal Representation” (2018) Canadian Journal of 
Family Law 31(1), at 186-193. 

Dale Hensley, “Role and Responsibilities of Counsel for the Child in Alberta: A Practitioner’s 
Perspective and a Response to Professor Bala” (2006) Alberta Law Review 43(4), at 876-887.  

For information on the role of lawyers for children without a specific child rights analysis, see: 

Nicholas Bala & Rachel Birnbaum, “Rethinking the role of lawyers for children: Child 
Representation in Canadian Family Relationship Cases” (2018) Les Cahiers de droit 59(4). 

2) Legal Advice Specific to the Child, not just General Legal 
Information, is Required 

▪ People, other than lawyers, can provide legal information to children, such as: 

o Their legal rights generally; 

o Their rights to participate and the choices available; and 

o The way the court processes works and the role of the judge. 

That information is important and should be provided. 

▪ However, only a child’s lawyer can provide specific, confidential advice about this 
particular child and their rights; the lawyer has professional obligations to: 

o Investigate facts; 

o Identify issues; 

o Determine the child’s objectives; 

o Consider possible options; and 

o Develop and advise the child on appropriate courses of action. 

https://rcybc.ca/reports-and-publications/child-participation-in-family-law-and-child-welfare-court-proceedings/?utm_source=rss&utm_medium=rss&utm_campaign=child-participation-in-family-law-and-child-welfare-court-proceedings
https://rcybc.ca/reports-and-publications/child-participation-in-family-law-and-child-welfare-court-proceedings/?utm_source=rss&utm_medium=rss&utm_campaign=child-participation-in-family-law-and-child-welfare-court-proceedings
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://albertalawreview.com/index.php/ALR/article/view/394
https://albertalawreview.com/index.php/ALR/article/view/394
https://doi.org/10.7202/1055256ar
https://doi.org/10.7202/1055256ar
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3) Legal Representation Throughout Court Proceedings is Required to 
Advance & Protect the Rights of Children; Legal Advice is Necessary 
but not Sufficient 

It is sometimes said that legal advice from a lawyer is sufficient for children and that 
independent legal representation in court proceeding, including settlement processes, contested 
hearing, and trials, is not necessary or appropriate.35 However, providing legal advice, without 
the means of implementing the legal rights disclosed by that advice, does not treat children as 
full rights bearers. Rather, it deprives children of the ability to advance and protect their rights in 
court processes – ones that profoundly affect their lives. Among the child advocates 
responsibilities are these: 

Facilitating Settlement Discussions 
A child advocate can effectively facilitate settlements, which incorporate the child’s rights, 
including their right to participate. 

Participating in Trials or Interim Hearings on behalf of the Child 
It cannot be assumed that other parties will accurately, or adequately, present evidence and 
arguments to advance and protect children’s rights. At a contested hearing/trial, the lawyer’s 
participation is essential in ensuring that the necessary safeguards and guarantees identified by 
the UN Committee are, in fact, implemented. For example, the lawyer can use their legal 
knowledge and skills on the child’s behalf: 

▪ In the presentation and testing of evidence on behalf of the child, including evidence 
supporting the child’s position;36  

▪ In guarding against unreasonable delay; 

▪ In ensuring that expert evidence is used only when necessary, and by experts with 
appropriate background and skills; and  

▪ By advancing and protecting children’s rights during submissions, including submissions 
on the relevant law, how the child’s views should be weighed, and the admissibility and 
weight to be given to any expert assessment in the context of all the evidence. 

Facilitating and Attending a Judicial Interview/Meeting with the Child 
▪ Reasons for meeting with a judge are described by the Honourable Donna Martinson and 

the Honourable Rose Raven.37 A judicial interview can: 

o Support the UN Committee’s view that children should be able to be heard 
directly by the decision-maker; 

o Enable children to be more involved and connected with the proceedings; 

o Make sure the judge has understood the views and feelings of the child; and 

o Make sure the child understands the judge’s task and the nature of the court 
process. 
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▪ In Hensley,38 the author supports counsel for the child not only attending such an 
interview but also preparing both the child and the judge, if permitted, for a positive 
interview experience.  

Advising about an Appeal and Appealing the Decision When Appropriate 
Once the court’s decision has been provided, an important role of a child advocate is to: 

▪ Explain the decision to the child;  

▪ Review the ultimate decision for correctness;  

▪ Recommend appealing the decision if appropriate; and 

▪ Represent the child during the appeal process. 

Examples of Judicial Support for this Comprehensive Child Advocate Role 

The Alberta Court of Queens in S.K. v. D.G. supported the child’s lawyer having a role throughout 

the judicial proceedings and emphasized these benefits of the child’s lawyer:39 

▪ Establishing a privileged, confidential, open, independent and honest relationship with 
the child; 

▪ Engaging in an ongoing basis with the child in dynamic situations, especially in cases 
which are complex, multifactorial, and drawn out over an extended period; and  

▪ In “alienation” cases, teasing apart concerns and properly guiding the child to understand 
the full picture and consequences of the child’s wishes.  

That Court also agreed with the views of Caterina Tempesta, who emphasizes:40  

▪ The unique legal assurances to the court a child’s lawyer, and no one else, can provide 
and which are essential to the child’s effective access to justice and participation. 

▪ The fact that a child’s lawyer protects the child’s legal interests, while all other 
representatives either lack this expertise or do not have this primary mandate. 

▪ That in adversarial legal systems, the child advocate is the only representative who 
gathers and tests evidence relevant to the child’s position and makes legal arguments in 
support of the child’s desired outcome. This is critical to ensuring the child’s views are 
not merely heard but given due consideration by decision-makers, as required by Article 
12.  

▪ That the child’s lawyer ensures, by being involved throughout the process, that the child’s 
participation is a process rather than a “momentary act”. (This can facilitate settlement 
consistent with the child’s interests, as well as provide up-to-date information about the 
child’s views and circumstances.) 

▪ That the child advocate is the only representative able to directly assess, advise on, and 
access review or appeal mechanisms. This is significant if the child’s views have been 
inadequately considered or explained in the judgment (see Ontario (Children’s Lawyer) v. 
Ontario (Information and Privacy Commissioner) 

41).  
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Reference: Caterina E. Tempesta, “Legal Representation as a Necessary Element of 
Children’s Access to and Participation in Family Justice”. In M. Paré et al., eds. 
Children’s Access to Justice: A Critical Assessment (Cambridge, UK: Intersentia, 2022), 
at 208.  

The New Brunswick Court of Appeal, in S.H, v. Minister of Social Development and C.H., 42 
concluded that counsel for the child has the right to receive disclosure, to examine and cross-
examine witnesses, to fully participate in the proceedings and to make recommendations to the 
court. 

In M. v. F.,43 the Ontario Superior Court, in requesting that the Office of the Children’s Lawyer 
represents the child in an “alienation” case, concluded that it is in the child’s “best interests to 
have a legal representative to ensure that the court has evidence and argument” on the child’s 
views and preferences.  

The Yukon Supreme Court, in B.J.G. v. D.L.G.,44 has supported legal representation in the 
proceedings, not just legal advice, as a meaningful way to ensure that more than lip-service is 
paid to children’s legal rights to be heard throughout the court processes. The approach in that 
case was referred to, with approval, by the BC Supreme Court in S.T.C .v. D.J.B.,45 in D.R. v. K.A.,46 
and by the BC Provincial Court in D.C. v. T.N.47 

Note: It has been suggested by some that lawyers are not always needed in court proceedings. 

See, for example, Bala and Birnbaum.48 With real respect for those who hold a different view, 

from a child rights perspective, there are aspects of the roles lawyers play that are unique and 

necessary when courts are formally assessing children’s best interests.  

For more information on a child rights approach to independent legal representation for 
children, see: 

Caterina E. Tempesta, “Legal Representation as a Necessary Element of Children’s Access to 
and Participation in Family Justice”. In M. Paré et al., eds. Children’s Access to Justice: A 
Critical Assessment (Cambridge, UK: Intersentia, 2022), at 197.  

The Honourable Donna Martinson & Margaret Jackson, “The 2021 Divorce Act: Using 
Statutory Interpretation Principles to Support Substantive Equality for Women and Children in 
Family Violence Cases”, Family Violence & Family Law Brief 5 (June 2021), Vancouver, BC: The 
FREDA Centre for Research on Violence Against Women & Children, at 25. 

“Fully Participating in Court Processes: Core Components”, in the Honourable Donna 
Martinson & Caterina E. Tempesta, “Young People as Humans in Family Court Processes: A 
Child Rights Approach to Legal Representation” (2018) Canadian Journal of Family Law 31(1), 
at 179-185. 

  

https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://www.fredacentre.com/the-2021-divorce-act-family-violence-family-law-brief-issue-5-martinson-jackson-june-2021/
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
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For more information about the Child Advocate Model, see: 

“Not All Methods of Hearing From Children are Created Equally”, in Caterina E. Tempesta, 
“Legal Representation as a Necessary Element of Children’s Access to and Participation in 
Family Justice”. In M. Paré et al., eds. Children’s Access to Justice: A Critical Assessment 
(Cambridge, UK: Intersentia, 2022), at 206-209. 

The Honourable Donna Martinson & the Honourable Rose Raven, “Implementing Children’s 
Participation Rights in All Family Court Cases”, Family Violence & Family Law Brief 9 
(December 2021), Vancouver, BC: The FREDA Centre for Research on Violence Against Women 
& Children, at 21-24. 

“Nature of Children’s Legal Representation: Providing an Informed Child Perspective”, in the 
Honourable Donna Martinson & Caterina E. Tempesta, “Young People as Humans in Family 
Court Processes: A Child Rights Approach to Legal Representation” (2018) Canadian Journal of 
Family Law 31(1), at 186-193. 

“Why an Advocacy Approach”, in Dale Hensley, “Role and Responsibilities of Counsel for the 
Child in Alberta: A Practitioner’s Perspective and a Response to Professor Bala” (2006) Alberta 
Law Review 43(4), at 876-887.  

D. Practical Essentials: The Need for Independent Legal 
Representation Applies to All Children & All Cases 

1) Rights, Safeguards & Guarantees Apply to All Children & All Cases 

▪ The UN Convention applies to all children and all cases. Article 1 specifically says that a 
child means every human being below the age of 18. All children have the rights set out 
in it, including their fundamental right to participate, no matter what issues are at stake. 

▪ Canada shall respect and ensure the rights set forth in the present UN Convention to each 
child within its jurisdiction without discrimination of any kind…Article 2(1). 

▪ None of the three other UN Convention’s general principles limit the application of the 
principle to particular children or cases: 

o Making the best interests of the child a primary consideration in all actions 
affecting the child (Article 3(1)); 

o The child’s inherent right to life (Article 6); and 

o The child’s rights to express his/her/their views freely in all matters affecting the 
child, whereby those views be given due weight (Article 12(1)) and the child’s 
right to be heard in judicial proceedings affecting the child (Article 12(2)).  

The legal representation safeguard/guarantee required by the UN Committee also applies to all 
children: 

The child [with no qualification] will need appropriate legal representation when his 
or her best interests are to be formally assessed and determined by courts…49 

https://www.fredacentre.com/implementing-childrens-rights-in-family-court-cases/
https://www.fredacentre.com/implementing-childrens-rights-in-family-court-cases/
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://commons.allard.ubc.ca/cgi/viewcontent.cgi?article=1009&context=can-j-fam-l
https://albertalawreview.com/index.php/ALR/article/view/394
https://albertalawreview.com/index.php/ALR/article/view/394
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2) Independent Legal Representation is Necessary in Contentious 
Court Proceedings 

Independent legal representation is especially important in ongoing, contentious, court 
proceedings. Though child rights are relevant to all children, and all cases, these are the cases in 
which: 

i. Both court processes and outcomes can have a particularly profound impact on children’s 
daily lives and their short- and long-term well-being, and 

ii. It is even more likely that children’s rights may be overlooked or undermined. 

3) Addressing Arguments that having Independent Legal 
Representation Inappropriately puts Children in the Middle of the 
Conflict 

In spite of the fact that there are such important rights at stake in these cases, it is sometimes 
argued that independent legal representation inappropriately forces the child to be in the 
middle of the conflict. The Ontario Superior Court, in M. v. F.,50 rejected that submission in a case 
involving an allegation of “parental alienation”, concluding that it is the fact of the conflict that is 
harmful, not the child’s participation:  

The father states that he wants the child to be kept out of the litigation, as having a 

legal representative would be like “forcing” C into the middle of the legal conflict, 

causing distress. I do not agree that keeping kids and their voices out of court is the 

solution. Rather, as stated by the Honourable Donna J. Martinson and Caterina E. 

Tempesta…:51 

In most cases, it is the fact of the conflict that is harmful, not the expression 

of the child’s views. Even in the few true “parental alienation cases”, efforts 

should be made to enable children to share their views, although the court 

may have to determine the weight to be assigned to those views. In 

addition, in many cases where alienation is alleged, children may have 

legitimate affinities for one parent over the other or may have had 

experiences with the “alienated” parent that justify the estrangement. In 

such cases, it would not be desirable to exclude the child’s perspective from 

the decision-making process.  

▪ This paragraph is also cited, with approval, by the Alberta Court of Queen’s Bench in S.K. v. 
D.G.52  

▪ The Court, in M. v. F.,53 also cites the following comments by Martinson and Tempesta, 
which emphasize that the chance of parental influence alone should not be the basis for 
excluding participation or discounting views:  

Even in cases where parents are careful to avoid influencing their children’s 

views, it is inevitable that children will be influenced by the words and 

actions of those around them. The possibility of parental influence on its 
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own should not be a basis for excluding children’s participation nor for 

discounting their expressed views. An approach which considers the extent 

to which the child’s views are rooted or might reasonably be perceived as 

such by the child, is preferable, as it considers the situation from the child’s 

perspective. Reviewing the substance of a mature child’s reasons where 

the reasons are not based on objectively incorrect information and where 

there is no evidence that upholding the child’s views will be harmful is 

unnecessarily paternalistic and inconsistent with the child’s right to have 

appropriate weight attached to her views.  

On the other hand, the BC Court of Appeal, in J.E.S.D. v. Y.E.P.,54 in comments not necessary to 
the decision (obiter), stated that: 

(1) Adversarial proceedings can easily destroy goodwill between the parties, and impede the 

development of healthy relationships, and  

(2) It would be invidious, and contrary to [the child]’s interests, to place her in an adversarial 

role against her father or against experts who have been engaged by the court. 

This approach may well be reconsidered in future cases, in view of two later decisions. In A.B. v. 
C.D.,55 the same Court supported the child’s right to legal representation throughout contested, 
very high conflict, court proceedings which involved among other issues an allegation of family 
violence. In Michel v. Graydon,56 the Supreme Court of Canada overturned a statutory 
interpretation decision of the BC Court of Appeal it considered did not support the rights of 
children. The Supreme Court said that courts are not to be discouraged from defending the 
rights of children when they have the opportunity to do so,57 and emphasized using a child rights 
approach to questions of statutory interpretation.  

See: 

Caterina E. Tempesta, “Legal Representation as a Necessary Element of Children’s Access to 
and Participation in Family Justice”. In M. Paré et al., eds. Children’s Access to Justice: A 
Critical Assessment (Cambridge, UK: Intersentia, 2022), at 204-205.  

E. Practical Essentials: The Importance of Independent Legal 
Representation for Children in Family Violence & Resist-Refuse 

Contact Cases 

1) High Potential for Serious Child Rights Violations Generally 

Cases involving allegations of family violence, often associated with counter-allegations of 
children resisting-refusing contact due to “parental alienation”, provide an important example of 
how independent legal representation is necessary to prevent child rights, including the 
safeguards and guarantees required to implement them, from being overlooked or undermined.  
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▪ Article 12 of the Convention, children’s participation rights, applies in these cases. The UN 
Committee states that the child’s right to be heard has particular relevance in violence 
situations and the participation right commences with very young children who are 
particularly vulnerable to violence (General Comment 13, para. 63).  Several other articles 
of the Convention are of particular relevance in violence situations, including: 

o The Convention Preamble which emphasizes the importance of recognizing the 
inherent dignity and worth of children, including their equal and inalienable rights, 
as “members of the human family”; 

o The four general principles of the UN Convention’s holistic approach. In addition 
to Article 12, they are:58  

• Article 2 (non-discrimination); 

• Article 3 (best interests of the child); and 

• Article 6 (the right to life, including the right to healthy development). 

o Children’s right to be protected from violence of all kinds, while in the care of 
parents, legal guardians or any other person who has care of the child (Article 19); 

o The rights of the child who is separated from one, or both, parents to maintain 
personal relations and direct contact with both parents on a regular basis, but 
only when it is safe to do so: Article 9(3) stating that the principle applies “except 
if it is contrary to the child’s best interests"; 

o The child’s right to the enjoyment of the highest attainable standard of health 
(Article 24); 

o The child’s right to privacy (Article 16); and 

o The child’s right to education (Article 28). 

2) Silencing Children’s Voices on Issues of Family Violence & Resist-
Refuse Contact  

There is significant judicial support for the conclusion that the right to participate applies to all 
children and all cases; no exception is made for cases involving violence and/or children resist-
refuse contact. See, for example, B.J.G. v. D.L.G.;59 N.J.K. v. R.W.F;60 Medjuck v. Medjuck;61 and in 
M. v. F.62 Yet, children are too often silenced in these cases. That is, some courts consider a bare 
allegation of “parental alienation” sufficient to conclude that the child should not have a lawyer 
and should not participate in the proceedings, even when there are also allegations of family 
violence. The (then) Alberta Court of Queen’s Bench in S.K. v. D.G. addressed this concern, 
referring to the importance of first determining whether there is “alienation” and not 
prematurely concluding that a child cannot form their own views because of “alienation”:63 

Justice Martinson and Dr. Margaret Jackson state that a court must determine whether 

there is in fact alienation and that caution must be exercised to ensure that a court 

does not prematurely conclude a child cannot form their own views because of 

alienation. The authors state that the “question of whether the child’s views have been 
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“tainted” ought to be left to be determined as a question of due weight to be given to 

the views”. 

That Court also stated that allegations of “alienation” or coaching must be treated with caution. 

Courts should be careful not to rely on allegations of “alienation” as justification for silencing the 

voice of the child or according to their voice minimum weight, citing Caterina Tempesta 

(citations omitted).64 

For an earlier, and oft cited, case, where the Quebec Court of Appeal supported children’s right 

to be heard and to have a child advocate, who appears throughout the proceedings involving 

“parental alienation”, see F.(M.) v. L.(J.).65 

Children can have highly relevant information about family violence and/or reasons for resisting-
refusing contact, which directly affects their right to: 

(1) Be free of family violence of all kinds in their home, and  

(2) To have a significant relationship with both parents, but only when it is safe and 
otherwise appropriate to do so. 

A child advocate can: 

(a) Ensure the child’s evidence, and other evidence supporting it, is before the court; 

(b) Test other evidence through cross-examination; and 

(c) Advance legal arguments based on child rights principles in submissions, including those 
which ensure that the assessment of the child’s credibility is unbiased.  

Overall, the child advocate helps ensure both that the child is heard and his or her views are 
taken seriously, within a child rights framework.  

3) Misuse of Parenting Assessments 

Parenting assessments can be used in ways that discriminate against children. Among the many 
concerns raised are these: 

(a) The inappropriate rejection or minimization of allegations of family violence by the 
assessor, and the over emphasis on “parental alienation”; 

(b) The minimal involvement of children in the process; 

(c) The rejection, or minimization, of the views and wishes of children with respect to family 
violence; and 

(d) Inappropriately concluding that children are lying or exaggerating because of “parental 
alienation”.  

Here are some of the questions a child advocate can address:  

▪ Is the report necessary at all, given the issues in dispute, the cost, delay and inevitable 
stress on everyone, but especially the child? 
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▪ If it is, does the proposed assessor have the appropriate qualifications, such as: 

o In-depth training and experience about domestic violence and its impact, and the 
ability to provide an assessment of the risk of harm, or 

o The expertise to offer an opinion in resist-refuse contact cases? 

▪ If a report is prepared, how was the child included in the process in a meaningful way, 
taking into account the child’s participation and other rights?  

▪ Is the assessor or assessment biased? 

▪ Has the assessor provided an accurate assessment of the risk of harm to the child? 

▪ Does the risk assessment include a consideration of safety planning for the child, from 
the child’s own perspective? 

▪ How much weight should be attached to the report and its conclusions in the context of 
all the evidence, applying child rights legal principles? 

For more information about the potential misuse of parenting assessments, see: 

Rise Women’s Legal Centre (Haley Hrymak & Kim Hawkins), Section 211 Toolkit [BC Parenting 
assessment section] (March 2021).  

Simon LaPierre, in Loretta Frederick, Peter Jaffe, Joan Meier, Simon LaPierre, & Linda C. 
Neilson, Webinar: The Misuse of Alienation in Domestic Violence Cases in Family Court: 
Helping Court-Related Professionals to Sort through Conflicting Allegations, Centre for 
Research and Education on Violence Against Women & Children (23 March 2021), at 25:55-
43:00, and particularly at 41:22-43:00 

The Honourable Donna Martinson & Margaret Jackson, Risk of Future Harm: Family Violence 
and Information Sharing Between Family and Criminal Courts, The FREDA Centre (2016). 

“Dealing with Risk Assessment and Safety Planning”, in the Honourable Donna Martinson & 
Margaret Jackson, Family Violence and Parenting Assessments: Law, Skills and Social Context, 
The FREDA Centre (2019).  

4) Failure to Use a Child Rights Focus in Interpreting & Applying 
Family Law Legislation 

Principles of Statutory Interpretation 
▪ Independent legal representation is necessary to ensure that children’s rights are 

advanced and protected in family law proceedings relevant to children. 

▪ Doing so includes using well-established principles of statutory interpretation when 
interpreting and applying the relevant provisions of the 2021 Divorce Act, and other 
family law legislation, in ways that support the rights of children and their status as full 
rights bearers. See, Michel v. Graydon:66 

o It is presumed that the legislation considers Canada’s international obligations, 
including the UN Convention;67 

https://womenslegalcentre.ca/wp-content/uploads/2021/04/Rise-Womens-Legal-Centre-Section-211-Toolkit-1.pdf
http://www.vawlearningnetwork.ca/webinars/recorded-webinars/2021/March-23rd_Webinar_slides_updated.pdf
http://www.vawlearningnetwork.ca/webinars/recorded-webinars/2021/March-23rd_Webinar_slides_updated.pdf
https://fredacentre.com/wp-content/uploads/Observatory-Martinson-Jackson-Risk-Report-FINAL-January-14-2016.pdf
https://fredacentre.com/wp-content/uploads/Observatory-Martinson-Jackson-Risk-Report-FINAL-January-14-2016.pdf
https://fredacentre.com/wp-content/uploads/Martinson.-Jackson-Family-Violence-and-Parenting-Assessments-Report-Highlights-and-Report-Brief-1.pdf
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o Principles in international conventions, such as the UN Convention, help inform 
the contextual approach to the interpretation of the Family Law Act (FLA) as well 
as the Divorce Act;68 

o Consider that the legislator is taken to know the social and historical context in 
which it makes its intention known;69 and 

o Consider the broader social framework as it is an approach called for in family law 
cases.70 

Using a Child Rights Approach to Interpret Specific Sections 
▪ For an analysis of how these principles of statutory interpretation can be applied by 

lawyers in family violence and “alienation” cases under the Divorce Act, see the 
Honourable Donna Martinson and Margaret Jackson’s Learning Brief dealing with the 
issue.71 The Brief summarizes the key points in this way:72 

o Provides four broad principles that are key to the Act’s scheme and objectives: 

• Best interests of the particular child as the only consideration; 

• That children’s safety, security and well-being must be given primary 
consideration; 

• No presumption of joint or shared parenting; and 

• No general maximum parenting time/contact principle – always subject to 
the child’s safety, security, well-being, and best interests. 

o Applies an expansive and non-exhaustive definition of family violence; 

o Recognizes protection requires risk assessment – determining the impact of family 
violence now and on future risk; 

o Makes clear that the “friendly” cooperative, communicative parenting provisions 
are subject to safety, security and well-being; 

o Establishes that children have the right to have their views and preferences 
meaningfully considered in all cases, which includes family violence and 
“alienation” cases; and 

o Recognizes that protection from family violence requires both knowledge and 
coordination of other relevant legal proceedings, especially child protection, 
criminal and immigration and refugee proceedings.  

5) Misuse of Reunification Therapy 

The use of reunification therapy in family law cases is controversial. An in depth look at the issue 

is beyond the scope of this Learning Brief. However, when the analysis starts by recognizing 

children as full rights bearers, several questions arise. Has the scientific validity of such therapies 

been subjected to rigorous scientific analysis, including whether it is actually effective and 

whether there is potential for serious harm to the child? Do courts have the authority to order 
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reunification therapy at all? If they do, should such an intervention be ordered without the 

informed consent of the child? Should it be ordered in the absence of the participation of a child 

advocate who can call evidence and make submissions on behalf of the child? If it is ordered, can 

the order be appealed? 

A child advocate is well placed to address these and other issues to ensure that children are in 

fact treated as full rights bearers. 

For more information, see:   

Jean Mercer, “Are Intensive Parental Alienation Treatments Effective and Safe for Children 
and Adolescents?” (2019) Journal of Child Custody 16(1). 

6) Discriminatory Use of Police Enforcement Clauses for Orders 

There are numerous examples of children in Canada being taken into police “custody”, against 
their will, sometimes at their home, but also at their school or otherwise in a public place, based 
on Court Orders which contain police enforcement clauses. Most often, the children had no 
input into the making of the order, or even knowledge of the order. 

Children in these instances require a child advocate legal to argue, through submissions on 
behalf of the child and from a child rights perspective, that: 

▪ Granting a police enforcement clause against a child is invasive, traumatic, draconian and 
an inappropriate way of enforcing an order made against a parent, and 

▪ There are other suitable and less intrusive ways of ensuring that parents enforce orders. 

If an order is made the child advocate can consider an appeal.  

F. Other Appellate Court Support for Legal Representation for 
Children from a Child Rights Perspective 

The Supreme Court of Canada, in a family law case about the Hague Convention, Office of the 
Children’s Lawyer v. Balev,73 dealt with an Ontario case where the Office of the Children’s Lawyer 
was appointed for the children during the original hearing, and that lawyer participated in the 
proceedings throughout the hearing. The Office of the Children’s Lawyer also reviewed the 
original decision, recommended an appeal, launched the appeal, appeared, and made 
arguments on the children’s behalf at all stages of the appeal. These stages include seeking leave 
to appeal to, and arguing the appeal before, the Supreme Court of Canada. The Supreme Court 
accepted this extensive participation without comment. The Ontario Court of Appeal had also 
recognized that the Office of the Children’s Lawyer had become involved at the court’s request 
to help determine the children’s wishes and to represent their interests. 

The New Brunswick Court of Appeal, in S.H. v. Minister of Social Development and C.H., 74 
considered the role of children’s counsel appointed under the province’s child welfare 
legislation. The children’s lawyer expressed a personal view about what is in the best interests of 
the children, instead of advocating for their views and preferences. Though the judgment in the 

https://doi.org/10.1080/15379418.2018.1557578
https://doi.org/10.1080/15379418.2018.1557578
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hearing was not overturned, the Court considered various aspects of the counsel’s role in “child 
custody” hearings: 

1. Children’s counsel should not offer a personal opinion on the very issue the court is 
tasked to decide. The best interests assessment is that of the application judges,75 and 

2. The role of counsel is to represent a child’s interests viewed from the child’s perspective, 
not to be confused with best interests advocacy.76 

Counsel for the child has the right to receive disclosure, to examine and cross-examine 
witnesses, to fully participate in the proceedings and to make recommendations to the court.77 
In reaching its conclusions, the Court helpfully reviewed various legal representation policies and 
programs across Canada,78 as well as a number of cases discussing the issue.79 

The BC Court of Appeal, in A.B. v. C.D.,80 supported the right to legal representation throughout 
contested court proceedings. In that case, a 14-year-old transgender boy (AB) brought a family 
claim under the BC FLA, applying for a Protection Order restraining his father from interfering in 
his treatment. He did so through his own lawyer, and that lawyer, and co-counsel appeared on 
his behalf throughout. The Court of Appeal upheld the hearing judge’s order, which declared 
that “pursuant to para. 201(2)(b), AB is permitted to bring this application under the [FLA] and to 
bring or defend any further or future proceedings concerning his gender identity”.81 The Court of 
Appeal stated that they would leave with this paragraph: “as is, with the declaratory language 
removed. Allowing a child to conduct a proceeding without a litigation guardian is a 
straightforward order of the court and requires no declaration”.82 

G. Concluding Comments 
We would never ask the question: “Should an adult have the right to independent legal 
representation in court proceedings, if they wish to do so?”. We would not ask because we 
consider it a fundamental aspect of our legal system that people have a right to access a lawyer 
without interference to advance and protect their rights. And we would feel particularly strongly 
about this ability to have independent legal representation in proceedings, which could have a 
profound and adverse impact upon the adult’s life.  

Children are people, so they also have this basic right. Yet, there continues to be debates about 
children and their right to independent legal representation. The question often asked is “Should 
children have the right to independent legal representation in court proceedings?”. Discussions 
can focus on that issue. And in some cases, the more serious the issue(s) at stake (such as family 
violence and/or child resist-refuse cases, where the risks for children and their safety, security 
and well-being are particularly concerning), the more resistance there can be to independent 
legal representation for them. 

In my respectful view the only question which empowers children, treats them as full rights 
bearers and ensures that they are safe, secure, and well, is: “How can we, throughout court 
proceedings, facilitate the independent legal representation to which children are entitled?”. 
Justice for children requires no less.  
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