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The Challenges — An Overview

Most of the discussions relating to the rights of children to be heard in cross-border child
abduction cases have focused on the discrete defence that can be raised when a court
deals with an application to return a child to the jurisdiction from which the child was
taken. The defence, found in Article 13 of the 1980 Hague Convention on
International Child Abduction® (the Hague Convention) gives a judge the discretion
to refuse to order a return if the court finds that “the child objects to being returned and
has attained an age and degree of maturity at which it is appropriate to take account of
its views”. That is the only specific reference in the Hague Convention to children’s
ability to participate in the return application proceeding.

Yet children, including those involved in Hague proceedings, have other much broader
participatory rights. The United Nations Convention on the Rights of the Child" (the
UNCRC), ratified by Canada in 1991, gives all children who are capable of forming their
own views the right to express those views in all matters affecting the child and in
particular in judicial proceedings. In addition, the child has the right to have his or her
views given “due weight in accordance with the age and maturity of the child.”” A
fundamental principle of the UNCRC is that it is in children’s best interests to have the
right to participate; participatory rights and their best interests are inextricably linked.
The UNCRC also applies in many cross-border child abduction cases to which the
Hague Convention does not apply. These include: a child brought from or taken to a
non-signatory country; a child brought from or taken to another province or territory
within Canada; and a child over the age of 16.
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The ultimate decision in a Hague return application, as well as decisions on the issues
that must, by law, be decided in reaching the ultimate decision, unquestionably affect
the child and therefore engage Article 12 of the UNCRC. These include decisions such
as: where the child habitually resides; whether the child is, after a year, settled in the
child’s new environment; whether there has been consent or acquiescence; and
whether there is a grave risk that a return would expose the child to physical or
psychological harm or otherwise place the child in an intolerable situation. These are
distinct issues from the question of whether the child objects to the return. The views of
the child on such issues may or may not support a return order, while a child’s objection
invariably supports an application to refuse to return the child.

The UNCRC emphasizes the importance of children’s participatory rights in proceedings
affecting them, rights that may take time to implement. On the other hand, the Hague
Convention has the objectives of not only preventing international child abduction, but
also ensuring that children who are abducted are returned to their state of habitual
residence in a timely way so that their broad, long term best interests can be
determined by that state. Many Hague cases dealing with the Article 13 child objection
defence emphasize the particular challenges that arise in assessing the reliability of
statements made by children in parental abduction cases. When a child who has been
unilaterally removed from the care of one parent and is in the exclusive or almost
exclusive care of the other, undue influence may be at play.®

In spite of the objective of timely returns in Hague cases, courts in those cases are
increasingly recognizing both that children’s interests are affected when specific
decisions are made at return applications, and their participation can be important. The
grave risk of harm exception is an example.” The United Kingdom Supreme Court has
concluded that children’s views can be relevant to the question of the habitual residence
of a child® and to whether a child is settled in his or her new environment,® and has
considered joining children as parties to the return application proceedings.

Judges, lawyers and others dealing with child abduction cases face challenges when
trying to find the right balance among these important and sometimes conflicting legal
principles. The tension between the legislative objectives is captured by Professor
Nicholas Bala, Max Blitt Q.C., and Helen Blackburn (Bala, Blitt and Blackburn) very well
in their introduction to their April 4, 2014 commentary, The Hague Convention and the
Rights of Children. They state that while “Hague proceedings are intended to be
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summary and not to address the best interests of children, let alone engage their rights,
children are nevertheless profoundly affected by them.”*°

Children’s participatory rights don’t just apply to the formal return application. They
extend to all stages of the judicial process, including case management hearings,
judicial settlement discussions and mediations relating to the court proceedings.
Communication between courts in the two jurisdictions involved, with appropriate
safeguards, can help ensure that a child can participate throughout the proceedings in
an effective way, with appropriate legal advice. It can also assist in preventing the child
from having to repeatedly express his or her views to various judges, at different times,
in different jurisdictions.

The questions of if, when and how children participate in cross-border parental child
abduction cases raise important access to justice for children questions. Recent
Canadian access to justice reports identify significant access to justice problems for
people generally. These problems become more acute for children, and for vulnerable
children in particular. On the question of legal representation, children in some parts of
the country have relatively easy access to a lawyer, while children in other parts have
little or no access. The same problem applies to the ability to access professional
reports that facilitate children’s participation; any requirement that there must be an
expert report could operate as a barrier to access to justice for children in parental child
abduction cases.

Access to justice for children concerns were also raised in the United Nations
Concluding Commentary: Canada, a report by the United Nations Committee on the
Rights of the Child, in October 2012. While the Committee commended Canada on
some things it has done, it also found Canada falls short in several areas. Under the
heading Respect of the views of the child, it says the Committee is “concerned that
there are inadequate mechanisms for facilitating meaningful and empowered child
participation in legal, policy, environmental issues, and administrative processes that
impact children.”"

This paper considers these challenges further under these headings:
A. General Access to Justice Challenges Facing Children in Canada
B. Children’s General Participatory Rights
1. Internationally
2. In Canada
a. General Principles

b. The Divorce Act
c. Provincial Territorial Legislation

' Above, note 6 at p. 1.
" Committee on the Rights of the Child, United Nations Sixty first session, 5 October 2012, at para. 36.
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Selected Issues in the Child Abduction Case Law

Article 13 Hague Convention Principles

Article 13 Evidence Requirements

Relationship between the Hague Convention and the UNCRC
Children as Parties to Proceedings
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Judicial Communication and Children’s Participation

A. Access to Justice Challenges Facing Children in Canada

Dr. Nancy Bell and | have considered the implications for children of recent Canadian
access to justice reports.”> We argue that achieving justice for children is a critical
benchmark for measuring how well a society treats its most vulnerable citizens. We
note that there are challenges, however, to children realizing their rights, including their
participatory rights. Family law decisions can affect children in their daily lives in
profound ways. Recent reports on civil and family access to justice highlight serious
access to justice problems in Canada — problems which apply to children as well as
adults and which can be particularly harsh for children generally and vulnerable children
in particular.”® The National Access to Justice Committee’s report, A Roadmap for
Change, finds that the “...family justice system is too complex, too slow and too
expensive...and too often incapable of producing just outcomes that are proportional to
the problems brought to it or reflective of the needs of the people it is meant to serve.”"

Collectively, these reports conclude that: legal problems are pervasive in people’s
everyday lives; access problems intensify for vulnerable people who may face multiple
disadvantages; legal problems can multiple, impacting all aspects of their lives; lack of
financial and other resources can be significant barriers for individuals wanting access
to justice; and the legal aid system is failing the people of Canada. These conclusions
impact children, who may face additional problems such as their (and their advocates’)
lack of wunderstanding about entitlements; inadequate participation in
judicial/administrative processes; systemic harm; and poor outcomes.

"2 D. Martinson and N. Bell, Legal Professionalism and Access to Justice: Lawyers as Champions
for Children. The Verdict, BC Trial Lawyers’ Association, April 2014. It can also be found at on the
Canadian Association for Legal Ethics website:
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Association, December 2013; Foundation for Change, Report of the Public Commission on Legal Aid in
British Columbia, March 2011.
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The Family Law Working Group report states, for example, that “the majority of family
cases involve children, who are vulnerable, usually unrepresented non-parties (italics
added) who seldom participate directly in the process.”’® Children’s ability to access
legal advice in family law cases is not only challenging generally, but varies from
jurisdiction to jurisdiction within Canada. By way of example, Ontario has the Office of
the Children’s Lawyer, whereas British Columbia has no such service for children.

As mentioned in the Overview, the UN Committee on the Rights of the Child, in its
Concluding Observations: Canada, has identified some significant access to justice
concerns faced by children. The Committee recommends that Canada continue to take
steps to ensure the implementation of the Article 12 right of the child to be heard. In
doing that, the views of the child should be “a requirement for all official decision-making
processes that relate to children...”’® The Committee also “urges” Canada to ensure
that children have the possibility to voice their complaints if their right to be heard in
judicial or admlnlstratlve proceedings is violated; there should be access to an appeals
procedure."”

B. Children’s General Participatory Rights

The Yukon Supreme Court considered children’s legal rights to be heard in 2010, in
B.J.G. v. D.L.G."® The United Nations Committee on the Rights of the Child in its
October 2012 concluding observations said that it “welcomes the state Party’s Yukon
Supreme Court decision in 2010 which ruled that all children have the right to be heard
in custody cases”, before it went on to observe, as noted above, that there are
inadequate mechanisms for facilitating meaningful and empowered child participation.'
Unless otherwise noted the statements in this section of the paper are taken from the
2010 Yukon case.

1. Internationally

The UNCRC is an international instrument dealing with children’s participation in
proceedings that affect them. It applies to all custody proceedings.

As noted earlier, Article 12 of that UN Convention says that children who are capable of
forming their own views have the legal right to express those views in all matters
affecting them, including judicial proceedings. In addition, it provides that they have the
legal right to have those views given due weight in accordance with their age and
maturity. Specifically, Article 12 says that:

A Roadmap for Change, above note 13 at p. 01.

Commlttee on the Rights of the Child, United Nations Sixty first session, 5 October 2012, at para. 37.

Commlttee on the Rights of the Child, United Nations Sixty first session, 5 October 2012, at para. 37.
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State Parties shall assure to the child who is capable of forming his or her
own views the right to express those views freely in all matters affecting the
child, the views of the child being given due weight in accordance with the
age and maturity of the child.

For this purpose, the child shall in particular be provided the opportunity to be
heard in any judicial and administrative proceedings affecting the child, either
directly, or through a representative or an appropriate body, in a manner
consistent with the procedural rules of national law.

Children therefore have these rights in any judicial proceeding affecting the child.

The legal rights to be heard found in Article 12 apply to all children. There is no
ambiguity in the language used in Article 12. The UNCRC is very clear; all children
have these legal rights to be heard, without discrimination. A child means every human
being below the age of eighteen years (unless under the law applicable to the child,
majority is attained earlier): Article 1. Signatories are required to respect and ensure
the rights set forth in the Convention to each child within their jurisdiction without
discrimination of any kind: Article 2(1).

The UNCRC does not make an exception for any category of case. It does not give
decision makers the discretion to disregard the legal rights contained in it in relocation
cases because of the particular circumstances of the case or the view the decision
maker may hold about children’s participation.?

A key premise of the legal rights to be heard found in the UNCRC is that hearing from

children is in their best interests. Many children want to be heard and they understand
the difference between having a say and making the decision. Hearing from them can
lead to better decisions that have a greater chance of success. Not hearing from them
can have short and long term adverse consequences for them.*’

There is still some discussion and debate about the wisdom of hearing from children in
complex cases such as those involving relocation, child abduction, or other often high
conflict cases. Some of the concerns raised are that: it is harmful to children and an
unfair burden on them to place them in the middle of the conflict; they can be easily
manipulated; there could be serious repercussions if a parent does not like what they
say; and what they say might not be reliable or useful.?*

However, the terms of the UNCRC creating the legal rights to be heard resulted from a
critical policy decision. That is, the choice was made by international lawmakers that
there are compelling reasons for affording these rights to be heard to all children as part
of the determination of what is in their best interests. They concluded that the concerns

B JG.v.D.LG, above, note 18 at paras. 12-13.
2" B.J.G. v. D.L.G., above note 18 at paras. 18 - 24.
2B J.G.v. D.L.G., above note 18, at para. 15.



raised can be dealt with appropriately for all children in all cases, within the flexible
framework provided by the UNCRC.?

In 2013, after B.J.G. v. D.L.G. was decided, the UN issued a General Commentary to
the United Nations Convention on the Rights of the Child (2013) (UN Commentary 14)**
addressing children’s best interests. Dr. Bell and | also discussed children’s best
interests and their participatory rights, and the UN Commentary, in our recent articles.?
Among the UNCRC articles considered in UN Commentary 14 are Article 12 and Article
3(1), the one that says in “all actions concerning children, whether undertaken by public
or private social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shall be a primary consideration.”

UN Commentary 14 describes “the inextricable links between articles 3, paragraph 1,
and 12.% It explains how the assessment of a child’s best interests must include
respect for the child’s right to express his or her views freely and due weight given to
those views in all matters affecting them:?’

...The two articles [Article 3 and Article 12] have complementary roles: the first

aims to realize the child’s best interests, and the second provides the
methodology for hearing the views of the child or children and their inclusion in all
matters affecting the child, including the assessment of his or her best interests.
Article 3, paragraph 1, cannot be correctly applied if the requirements of article
12 are not met. Similarly, article 3, paragraph 1, reinforces the functionality of
article 12, by facilitating the essential role of children in all decisions affecting
them. (italics added)

While UNCRC articles have equal relevance, there are four overarching fundamental
principles reflected within the UNCRC: best interests, survival/development, non-
discrimination, and participation. UNCRC article 12 is often viewed as the preeminent
article granting children the right to express their views. However, it needs to be
interpreted and implemented in association with other UNCRC articles with child
participation seen as associated with processes, rather than as a momentary act (see
UN Committee’s General Comment No. 1228). Article 12 also must be interpreted as
understanding that children have the right to receive information (article 13) so as to
better inform their views and, secondly, that children have the right to decide not to
express their views or participate in decision-making processes.

% B.J.G. v. D.L.G., above note 18 at para. 16 and paras. 25 - 30.
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Children’s participatory rights, or 'self-expression' rights, apply to and are informed by
other articles: article 2 (non-discrimination); article 6 (life, survival, development); article
9 (separation from parents); article 21 (adoption); article 37 (torture, degrading and
deprivation of liberty); and article 40 (administration of juvenile justice). The ‘evolving
capacities’ articles, in addition to articles 12 and 13 (freedom of expression),
encompass article 5 (parent, guardian, community responsibilities); article 14 (freedom
of thought), article 15 (freedom of assembly), article 17 (access to information), article
23 (special support for disabled children), article 29 (education for personal fulfillment,
responsible citizenship), and article 31 (leisure, play and culture).®

Another international instrument that recognizes the importance of children’s
participation is the 1996 Hague Children’s Convention, formally called the Hague
Convention of 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-
operation in Respect of Parental Responsibility and Measure for the Protection of
Children.®® This Convention provides common jurisdictional rules and provisions for
recognition and enforcement of custody and access orders by operation of law. Where
a measure is enforceable in one state and requires enforcement in another, these
measures would upon application be declared enforceable or registered for
enforcement according to the procedures of that state.

Under this Convention, the participation of children in the process leading up to the
making of the original order is significant. An order will not be enforced if “a measure
was taken in the context of a hearing without the child being provided the opportunity to
be hea3r1d in violation of the fundamental principles of procedure in the requesting
State.”

While the 1996 Hague Children’s Convention was signed by the United States in
October 2010, (indicating an intention to ratify), it has not yet been signed or ratified by
Canada. The Canadian Federal Department of Justice is assessing whether the
Children’s Convention ought to be ratified. One of the challenges for Canada is that
many of the issues dealt with by the Convention fall within provincial/territorial
jurisdiction.

Internationally, approaches to children's participation in custody cases vary from
jurisdictions that always require input from children, sometimes with the assistance of
legal counsel, to giving discretion to judges, to never hearing from children. The
methods can vary as well. Judicial interviews are always, sometimes, or never used.

2. Children’s Legal Rights to be Heard in Canada

?% United Nations Convention on the Rights of the Child, General Comment No. 12 (2009), The right of
the child to be heard, at para. 13..
30 October 19, 1996, entered into force January 1, 2002.

3 Article 23.



a. General Legal Principles

Children in Canada have legal rights to be heard in all custody cases.* As noted earlier
Canada ratified the UNCRC in 1991. Canada has chosen not to incorporate the
provisions of the UN Convention directly into domestic law because it takes the position
that Canadian domestic law complies with the Convention. Canadian jurisprudence
supports this interpretation.

In 1999 the Supreme Court of Canada, in Baker v. Canada (Minister of Citizenship
and Immigration)® concluded that Parliament and Provincial Legislatures are
presumed to respect the values and principles enshrined in international law, both
customary and conventional. These constitute a part of the legal context in which
legislation is enacted and read. In so far as possible interpretations that reflect these
values and principles are preferred.* The Court considered the UNCRC and concluded
that the values and principles of the Convention recognize the importance of being
attentive to the rights and best interests of children when decisions are made that relate
to and affect their future.®

In 2009 the Supreme Court of Canada specifically dealt with input from children and
Article 12 of the UNCRC in A.C. v. Manitoba (Director of Child Services),* stating
that, “...With our evolving understanding has come the recognition that the quality of
decision making about a child is enhanced by input from the child.”*’ (The Court also
said that the extent to which that input affects the best interests assessment is as
variable as the child’s circumstances, but one thing that can be said with certainty is that
the input becomes increasingly determinative as the child matures.)

The Court concluded that this approach is consistent with the international instruments
to which Canada is a signatory, including Article 12 of the UNCRC:*®

[93] Such a robust conception of the “best interests of the child” standard is also
consistent with international instruments to which Canada is a signatory. The
Convention on the Rights of the Child, Can. T.S. 1992 No. 3, which Canada
signed on May 28, 1990 and ratified on December 13, 1991, describes the “best

%2 B.J.G. v. D.L.G., above, note 18; Hear the Child - the Legal Framework : Why Children in Canada Have
the Legal Right to be Heard, Family Law Matters Newsletter, April 2010 No. 323 (CCH — a Walters
Kluwer business). B.J.B. v. D.L.B. has been cited in a number of Canadian decisions. For example, the
British Columbia Supreme Court, in NM.K. v. R.W.F., 2011 BCSC 1666, a case of alleged parental
alienation decided under the Divorce Act, said that “children in Canada have a legal right to be heard in
all matters affecting them.” (at para. 199) Madam Justice Wedge concluded that the right is rooted in
both the Convention and Canadian domestic law.

% 11999] 2 SCR 817.
¥ At para 70.

% At para 71.

%2009 SCC 30.

37 Above, note 36 at para. 92.
8 Above, note 36 at para. 93.



interests of the child” as a primary consideration in all actions concerning children
(Article 3). It then sets out a framework under which the child’s own input will
inform the content of the “best interests” standard, with the weight accorded to
these views increasing in relation to the child’s developing maturity. Articles 5
and 14 of the Convention, for example, require State Parties to respect the
responsibilities, rights and duties of parents to provide direction to the child in
exercising his or her rights under the Convention, “in a manner consistent with
the evolving capacities of the child”. Similarly, Article12 requires State Parties to
“assure to the child who is capable of forming his or her own views the right to
express those views freely in all matters affecting the child, the views of the child
being given due weight in accordance with the age and maturity of the child”....

Parliament and Provincial and Territorial legislatures are therefore presumed to respect
the rights and values set out in the UNCRC. The broad, child focused best interests of
children test found in the Divorce Act includes children’s legal rights to be heard found
in the Convention. Provincial legislation gives children legal rights to be heard and
should also be interpreted to reflect the values and principles found in the Convention.*

B.J.G.v. D.L.G.,*® considered Article 12 of the UNCRC and domestic law, and
discussed reasons underlying the legal rights to be heard found in it:

[18] | will summarize many of the reasons underlying the legal rights to be heard
found in the social science literature by referring to what children want, the
benefits of their input to the decision making process, and the adverse
consequences for them of excluding their participation. (For details see Rachel
Birnbaum, The Voice of the Child in Separation/Divorce Mediations and Other
Alternative Dispute Resolution Processes: A Literature Review, June 2009,
prepared for the Canadian Department of Justice; Joan B. Kelly, Child
Patrticipation in Divorce Processes: The Structured Child-Focused Interview
Process, prepared for a joint conference, Hear the Child, sponsored by the
British Columbia Continuing Legal Education Society and the International
Institute for Child Rights and Development, Vancouver, British Columbia,
November 19-20, 2009; and Birnbaum, R., Fidler, B.J., & Kavassalis, K.,
“Children’s Views and Preferences”, in Child Custody Assessments: A Resource
Guide for Legal and Mental Health Professionals. 2008, Toronto, Canada:
Thomson Carswell.)

1. What Children Want

[19] Most children are not informed about their parent’s separation, how the
separation will affect them, or given a chance to ask questions. The majority of
children have a parenting plan imposed on them without any discussion. They
are not asked for suggestions regarding living arrangements or subsequent
changes in the schedule.

¥BJG. V. D.L.G, above, note 18 at 37 — 46.
40 Above, note 18.
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[20] Yet, most children are clear. They want to be involved and heard in some
way in matters that affect them. They think that being heard leads to better
outcomes. They understand the difference between providing input and making
decisions. They prefer voluntary input and want the right not to be heard. Many
wish they could talk with family members rather than professionals.

2. The Benefits to the Decision Making Process

[21] Obtaining information of all sorts from children, including younger children,
on a wide range of topics relevant to the dispute, can lead to better decisions for
children that have a greater chance of working successfully. They have
important information to offer about such things as schedules, including time
spent with each parent, that work for them, extra-curricular activities and lessons,
vacations, schools, and exchanges between their two homes and how these
work best. They can also speak about what their life is like from their point of
view, including the impact of the separation on them as well as the impact of the
conduct of their parents.

[22] Receiving children’s input early in the process, and throughout as
appropriate, can reduce conflict by focusing or refocusing matters on the children
and what is important to them. It can reduce the intensity and duration of the
conflict and enhance conciliation between parents so that they can communicate
more effectively for the benefit of their child. When children are actively involved
in problem solving and given recognition that their ideas are important and are
being heard, they are empowered and their confidence and self-esteem grow.
They feel that they have been treated with dignity. In addition, children’s
participation in the decision making process correlates positively with their ability
to adapt to a newly reconfigured family.

3. Short and Long Term Adverse Consequences of Exclusion for Children

[23] Excluding children and adolescents may have immediate adverse effects
such as: feeling ignored, isolated and lonely; experiencing anxiety and fear;
being sad, depressed, and withdrawn; being confused; being angry at being left
out; and having difficulty coping with stress.

[24] Further, longer-term adverse effects of not consulting children and
adolescents may include: loss of closeness in parent-child relationships;
continuing resentment if living arrangements don’t meet their needs in time or
structure; less satisfaction with parenting plans, less compliance, more “voting
with their feet”; and longing for more or less time with the non-resident parent.

b. The Divorce Act

11



As just noted, the provisions of the Divorce Act are presumed to reflect the values and
principles found in the UNCRC. The Divorce Act provides that in making custody and
access decisions the court “shall take into consideration only the best interests of the
child of the marriage as determined by reference to the condition, means, needs and
other circumstances of the child.” s. 16 (8). It has as its focus the best interests of
children.

Canadian jurisprudence, in cases such as Young v. Young,*' and Gordon v. Goertz,*?
favours a broad and flexible approach to the best interests test which is child centred,
focusing on the child’s perspective, not that of the adults involved. Taking a broad and
flexible child centred approach, the best interests provisions should be interpreted to
reflect the fact that, by virtue of international law, the rights to participate in the decision
making process are an integral part of the determination of a child’s best interests.*?
The Supreme Court of Canada used such an approach to the best interests question in
relation to children’s participation in A.C. v. Manitoba (Director of Child Services).**

While the Divorce Act does not specifically refer to children’s legal rights to be heard,
judges in divorce proceedings do take into consideration the views of the child as one of
the relevant factors in determining a child’s best interests. The British Columbia
Supreme Court was faced with this issue in 2002 in L.E.G. v. A.G, a cased decided
under the Divorce Act, Canada has an obligation to ensure that children have the
chance to make their views known:*°

Canada also has an international obligation to make sure that children have an
opportunity to make their views known in custody decisions affecting them.
Article 12 of the United Nations Convention on the Rights of the Child, Can. T.S.
1992, No. 3, which has been ratified by Canada, requires that children be given
opportunities to participate in legal proceedings:

(Article 12 of the Convention is quoted)

c. Provincial and Territorial Family Law Legislation

It is beyond the scope of this paper to examine all of the legislative provisions in
Canada dealing with children’s views and wishes. Rather, | will provide examples of the
kinds of provisions found.

British Columbia’s former legislation, the Family Relations Act is an example of
legislation using the phrase “if appropriate.” That Act specifically recognized the
importance of considering children’s views in determining their best interests. Section

“1[1993]4 S.C.R. 3
*2[1996] 2 S.C.R.27.

* B.J.G. v. D.L.G., above, note 18 at paras. 42 to 46.
a4 Above, note 36.

452002 BCSC 1455 at para. 17, Martinson J.
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24(1)(b) requires the judge to consider, “if appropriate, the views of the child.” In my
respectful view the phrase inappropriate, when used in provincial or territorial legislation
should, in keeping with the legal rights of children to be heard entrenched in the
UNCRGC, be interpreted to mean that if children are capable of forming their own views
and want to participate, it will be appropriate for them to do so.

British Columbia’s new Family Law Act, which came into force on March 18, 2013,
provides that parents, in making an agreement, and the Court:

* must consider the child’s views, unless it would be inappropriate to consider
them: s. 37(2)(b).

The words “unless it would be inappropriate to consider them” should also be
interpreted in light of the provisions of Article 12 of the UNCRC.*°

Another approach is to require the Court to consider the views and preferences of the
child, if those views can be reasonably determined. In B.J.G. v. D.L.G.,*” the Yukon
Supreme Court interpreted the relevant Yukon legislation, using that test, in a way that
reflected the values and principles found in the U.N. Convention:

[44] The Yukon's Children’s Law Act, R.S.Y. 2002, c. 31, amended by: S.Y. 2003, c.
21,s.6; S.Y. 2008, c. 1, s. 199, specifically requires the Court to consider the views
and preferences of the child in determining the child’s best interests, if those views
and preferences can be reasonably determined: s. 30(1)(c). This provision, and the
ones found in other provincial and territorial statutes, will be interpreted to reflect the
values and principles found in the Convention.

In Quebec, Art. 34 of the Civil Code provides that the “court shall, in every application
brought before it affecting the interest of a child, give the child an opportunity to be
heard if his age and power of discernment permitit.” Ontario’s Children’s Law
Reform Act states:

Child entitled to be heard

64(1) In considering an application under this Part, a court where possible
shall take into consideration the views and preferences of the child to the extent
that the child is able to express them.

Interview by court
64(2) The court may interview the child to determine the views and
preferences of the child.

40 http://www2.ohchr.org/english/law/crc.htm
4 Above, note 18.
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New Brunswick’s Family Service Act®® deals with children’s wishes. Best interests of
the child means the best interests of the child under the circumstances, taking into
account:

(b) the views and preferences of the child, where such views and preferences
can be reasonably ascertained.

New Brunswick enacted comprehensive provisions elaborating on this general right to
be heard. Section 6 of that Act in many ways reflects the provisions of Article 12 of the
UN Convention:

6(1) In the exercise of any authority under this Act given to any person to make a
decision that affects a child, the child’s wishes, where they can be expressed and
where the child is capable of understanding the nature of any choices that may
be available to him, shall be given consideration in determining his interests and
concerns, and the interests and concerns of the child shall be given
consideration as distinct interests and concerns, separate from those of any
other person.

6(2) Where the wishes of a child have not been or cannot be expressed or the
child is incapable of understanding the nature of the choices that may be
available to him, the Minister shall make every effort to identify the child’s
interests and concerns and shall give consideration to them as distinct interests
and concerns separate from those of any other person.

6(3) A person who is authorized under this Act to make a decision that affects a
child may, in order to comply with subsection (1), consult directly with the child, in
which case he shall do so in camera unless he determines that to do so would
not be in the best interests of the child; and in consulting with the child in camera
the person may exclude any person, including any party to a proceeding and his
counsel, from participating in or observing the consultation.

6(4) In any matter or proceeding under this Act affecting a child, whether before a
court or any person having authority to make a decision that affects a child, the
child has the right to be heard either on his own behalf or through his parent or
another responsible spokesman.

6(5) In any proceeding under this Act the court may waive any requirement that
the child appear before the court where it is of the opinion that it would be in the
best interests of the child to do so and the court is satisfied that the interests and
concerns of the child with respect to the matter before the court will not be
thereby prejudiced.

d. Implementing Children’s Legal Rights to be Heard

8 1981 Statutes of NB, chapter F-2.2.
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In my respectful view, which | expressed in B.J.G. v. D.L.G., 9 more than just lip service
must be paid to children’s legal rights to be heard. Because of the importance of
children’s participation to the quality of the decision and to their short and long term best
interests, the participation must be meaningful; children should:

1. be informed, at the beginning of the process, of their legal rights to be heard;

2. be given the opportunity to fully participate early and throughout the process,
including being involved in judicial family case conferences, settlement
conferences, and court hearings or trials;

3. have a say in the manner in which they participate so that they do so in a way
that works effectively for them;

4. have their views considered in a substantive way; and

5. be informed of both the result reached and the way in which their views have
been taken into account.

Separate legal representation for children is an effective way of making sure that the
participation of children is meaningful.

An inquiry should be made in each case, and at the start of the process, to determine
whether the child is capable of forming his or her own views, and if so, whether the child
wishes to participate. If the child does wish to participate then there should be a
determination of the method by which the child will participate. While the views of
parents about participation are relevant, they are not determinative.

Decisions about whether, when and how children should participate in child abduction
cases are particularly challenging. As noted in the overview, there is a tension between
the need to make sure that children’s views are effectively heard and the need to make
sure that the decision as to whether there should be a return is made quickly.

C. Selected Issues in the Child Abduction Case Law

1. Article 13 Hague Principles

When a child objects to a return, thereby engaging Article 13 of the Hague Convention,
Canadian courts have accepted that even if the child has attained an age and degree of
maturity at which it is appropriate to take account of the child’s views, the judge still has
a broad discretion to return the child after taking the objection, in the context of all of the
evidence, and the objectives of the Convention, into account. The analysis is also
viewed somewhat differently if the child is a Convention refugee.

I have expanded upon the views expressed in this section in B.J.G. v. D.L.G., above, note 18 at paras.
47 to 62.
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Beatty v. Schatz provides an example of the kinds of issues that can arise when a
judge applies Article 13 of the 1980 Hague Convention.*® The mother, Ms. Schatz,
applied for the return of Alex, who was 11, to Ireland. He has been in British Columbia
with his father, Mr. Schatz for several months. Mr. Schatz opposed the return saying
that Alex was adamant that he did not want to return and is of an age and has the
maturity to make that decision. The parents shared joint custody in Ireland, and Mr.
Schatz’s application for sole custody so that so that Alex could live with him in Canada
was before the Irish Courts. At the same time as he made that application he asked for
the permission of the Irish Court to bring Alex to Canada for a one month vacation. He
gave a sworn undertaking to the Irish Court to return him. He did not do so and instead
enrolled Alex in school. It was then that Alex began to say that he did not want to return
to Ireland. Mr. Schatz took the view throughout the proceedings that it was entirely a
decision between Alex and his mother; Mr. Schatz would not even speak to Ms. Schatz
directly. Rather, he encouraged Alex to speak to his mother himself.

The British Columbia Supreme Court expressed this view about the judicial discretion
found in Article 13:

[33] There can be little doubt that the views of children can be very important
in decisions that affect their best interests. Children should normally “have a
voice” in these important decisions that can have such a significant impact on
their lives: L.E.Gv. A.G., 2002 BCSC 1455.

[34] At the trial of this matter, whether it is here or in Ireland, A’s views and
their significance will be important factors.

[35] The Hague Convention considerations are somewhat different. The
Hague Convention does say in Article 13 that the Court may, not must, refuse to
order the return of the child if the Court finds that the child objects to being
returned and has attained an age and degree of maturity at which it is
appropriate to take account of the child’s views.

[36] The Court would need to know whether the child objects and why, and if
the child has reached that age and degree of maturity. The concept of maturity
includes the ability to sift through what is happening and to make independent
decisions not influenced unduly by either parent.

The Court directed that a Views of the Child Report be prepared by a psychologist, in
spite of the objection by counsel for the mother. The psychologist concluded that Alex
was of an age and had the degree of maturity required to take his views into account.
He reported that Alex wanted to stay in British Columbia. The Court agreed that his
views should be t